
Board of Public Works and Safety Meeting 

Agenda 

Wednesday, June 17, 2020 – 10:00 a.m. 

Via Videoconference 
 

MEETING CALLED TO ORDER 

 

1. MINUTES 
 

a. Minutes from the June 3, 2020, Regular Meeting 

 

2. BID/QUOTE OPENINGS AND AWARDS 

 

a. Bid Opening for Replacement and Rehabilitation of a Bridge in Brookshire Golf Club; 

Jeremy Kashman, City Engineer  

 

3. CONTRACTS 
 

a. Request for Purchase of Goods and Services; Sexson Mechanical Corporation; 

($2,000.00); Preventative Maintenance; Henry Mestetsky, Executive Director of the 

Carmel Redevelopment Commission 

b. Request for Purchase of Goods and Services; Shade Trees Unlimited, Inc; 

($35,800.00); Trees; Mike Hollibaugh, Director of the Department of Community Services    

c. Resolution BPW 06-17-20-01; A Resolution of the City of Carmel Board of Public 

Works and Safety Acknowledging Agreement Between Owner and Contractor; 

American Health Network of Indiana, LLC; (Not to Exceed $73,900.00); Covdi-19 

Testing Services Agreement; Mayor James Brainard 

d. Request for Purchase of Goods and Services; CrossRoad Engineers, P.C.; 

($88,000.00); Monon Green Boulevard - Design; Additional Services Agreement #9; 

Jeremy Kashman, City Engineer 

e. Request for Purchase of Goods and Services; MC Equipment, LLC; ($157,614.00); 

Tandem Dump Truck; John Duffy, Director of the Department of Utilities 

f. Request for Purchase of Goods and Services; American Structurepoint, Inc; 

($17,200.00); Westfield Boulevard Over Carmel Creek; Additional Services 

Agreement #14a; Jeremy Kashman, City Engineer 

g. Request for Business Associate Agreement; Wellness IQ; Barb Lamb, Director of 

Human Resources  

h. Request for Purchase of Goods and Services; Joshua Kirsh; ($25 Per Hour); 

Performance Agreement; Nancy Heck, Director of the Department of Community 

Relations 

 

4. OTHER 

 
a. Request for Additional Curb Cut – Horseshoe Driveway; 1693 Beaufain Street; Paul 

Owen 

b. Request for Lane Restriction; Carmel Drive/City Center; Stefanie Straub, CSU Inc. 

c. Request for Lane Restriction/Sidewalk Closure; 328 West Main Street; Kristen 

McAfee, SignCraft 



d. Request for Waiver of BPW Resolution No. 04-28-18-01/Lane Restriction; 96th and 

Springmill Road; Verizon/MCI   

e. Request for Ratification of Signature - Phase III Distribution Relocation Agreement; 

Duke Energy Indiana, LLC; Jeremy Kashman, City Engineer  

f. Request for Replat; Fosters Additions, Lots 9-11; Sam Milligan, Northridge 

Construction 

g. Request for Stormwater Technical Standards Variance; Carmel Hotel and Office – 

12166 N Meridian; Brad Schrage, American Structurepoint 
 

5. ADJOURNMENT 
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MEETING CALLED TO ORDER 6 

                                                                 7 

Mayor Brainard called the meeting to order at 10:01 a.m. 8 

 9 

This meeting took place via teleconference in conjunction with guidelines from Executive Orders from 10 

the Governor of Indiana.  11 

 12 

MEMBERS PRESENT 13 

 14 

Mayor James Brainard, Board Members Mary Ann Burke and Lori Watson, and Deputy Clerk Jacob 15 

Quinn were present.  16 

 17 

MINUTES 18 

 19 

Minutes from the May 20, 2020, Regular Meeting were approved 3-0 20 

 21 

BID/QUOTE OPENINGS AND AWARDS 22 

 23 

Bid Award for 2020 Camera Van; Dave Huffman, Street Commissioner, recommended awarding the 24 

bid to 502 Equipment as they were the lowest and most responsive bidder. Board Member Burke 25 

moved to award the bid to 502 Equipment in the amount of $219,426.00. Board Member Watson 26 

seconded. Request approved 3-0.   27 

 28 

PERFORMANCE RELEASE APPROVAL REQUESTS 29 

 30 

Resolution BPW-06-03-20-01; Estates at Towne Meadow; Street & Path Paving; Board Member 31 

Burke moved to approve. Board Member Watson seconded. Request approved 3-0. 32 

 33 

Resolution BPW-06-03-20-04; Jackson’s Grant Section 2; Common Walk & Signs; Board Member 34 

Burke moved to approve. Board Member Watson seconded. Request approved 3-0. 35 

 36 

Resolution BPW-06-03-20-05; Goodman Campbell Medical Office Building; Right of Way 37 

Improvements; Board Member Burke moved to approve. Board Member Watson seconded. Request 38 

approved 3-0. 39 

 40 

CONTRACTS 41 

 42 

Request for Purchase of Goods and Services; Pitney Bowes; ($404.28 per quarter); State and Local 43 

Fair Market Value Lease Agreement; Board Member Burke moved to approve. Board Member Watson 44 

seconded. Request approved 3-0. 45 

 46 



Request for Purchase of Goods and Services; FBI Indianapolis Division; Amendment to Memorandum 47 

of Understanding Concerning the Use of the Carmel Police Firearms Range and Accompanying 48 

Training Center; Board Member Burke moved to approve. Board Member Watson seconded. Request 49 

approved 3-0. 50 

 51 

Request for Purchase of Goods and Services; Leach & Russell Mechanical Contractors, Inc; 52 

($2,600.00); HVAC PM – Station 41; Board Member Burke moved to approve. Board Member Watson 53 

seconded. Request approved 3-0. 54 

 55 

Resolution BPW-06-03-20-02; A Resolution of the City of Carmel Board of Public Works and Safety 56 

Acknowledging Agreement Between Owner and Contractor; Melrose Pyrotechnics, Inc; ($35,000.00); 57 

Carmelfest Fireworks; Board Member Burke moved to approve. Board Member Watson seconded. 58 

Request approved 3-0. 59 

 60 

Resolution BPW-06-03-20-03; A Resolution of the City of Carmel Board of Public Works and Safety 61 

Acknowledging Agreement Between Owner and Contractor; Motor Vehicle Lease Agreement; Pearson 62 

Ford; ($536.48 per month) 2020 Ford Escape Hybrid; Board Member Burke moved to approve. Board 63 

Member Watson seconded. Request approved 3-0. 64 

 65 

Request for Purchase of Goods and Services; Bright Equipment, Inc; ($21,217.92); Mini Excavator; 66 

Board Member Burke moved to approve. Board Member Watson seconded. Request approved 3-0. 67 

 68 

Request for Purchase of Goods and Services; Rieth-Riley; ($7,576.33); 96t Street and Delegates ROW 69 

RAB – Project 16-ENG-33; CO #7; Jeremy Kashman, City Engineer 70 

 71 

OTHER 72 

 73 

Request for Grant of Perpetual Storm Water Quality Management Easement; Carmel 2002 School 74 

Building Corporation; Board Member Burke moved to approve. Board Member Watson seconded. 75 

Request approved 3-0. 76 

 77 

Request for Grant of Perpetual Storm Water Quality Management Easement; Carmel 2002 School 78 

Building Corporation; Board Member Burke moved to approve. Board Member Watson seconded. 79 

Request approved 3-0. 80 

 81 

Request for Grant of Distribution Easement; Duke Energy Indiana, LLC; Veteran’s Way Project; 82 

Board Member Burke moved to approve. Board Member Watson seconded. Request approved 3-0. 83 

 84 

Request for Consent to Encroach; 4760 Gray Oaks Drive; Board Member Burke moved to approve. 85 

Board Member Watson seconded. Request approved 3-0. 86 

 87 

Request for Variance; 4760 Gray Oaks Drive; Board Member Burke moved to approve. Board 88 

Member Watson seconded. Request approved 3-0. 89 

 90 

Request for Replat; Village of West Clay Section 6003-B, Block 8; Board Member Burke moved to 91 

approve. Board Member Watson seconded. Request approved 3-0. 92 

 93 

Request for Secondary Plat; The Amenity Area at the Legacy; Board Member Burke moved to approve. 94 

Board Member Watson seconded. Request approved 3-0. 95 

 96 



ADD-ON 97 

 98 

Board Member Burke moved to add-on request for a Water Line Easement Agreement; Daniel T. 99 

Agerter; Board Member Watson seconded. Motion approved 3-0. Board Member Burke moved to 100 

approve. Board Member Watson seconded. Request approved 3-0. 101 

 102 

 103 

ADJOURNMENT 104 

 105 

Mayor Brainard adjourned the meeting at 10:10 a.m.     106 

   107 

 108 

    _____________________________________  109 

    Sue Wolfgang – City Clerk  110 

    111 

Approved       112 

     113 

    ____________________________________ 114 

    Mayor James Brainard 115 

 116 

ATTEST:  117 

 118 

 119 

__________________________________ 120 

Sue Wolfgang – City Clerk  121 

 122 
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Preventative Maintenance Agreement For:  
 
Carmel Redevelopment Commission 
580 Veterans Way Suite 100 
Carmel, IN 46032 
 
 
This Preventative Maintenance Agreement is designed to provide the following benefits:  
 

• Increase Energy Efficiency 
• Reduce Mechanical Failure  
• Improve Comfort Conditions  

      
Sexson Mechanical, Corp. will provide the services in accordance with the schedules, terms and 
conditions on the pages which are attached and listed below. 
 
Type of Service: 
 

Preventive Maintenance Program with inspections to be performed per attached 
document for one year.  Any repairs will be invoiced at Preferred Rates of $87.00 per 
hour.   

 
Agreement coverage will begin on: 
 
June 1st, 2020 through May 31st, 2021.  
 
The agreement price is $2,000.00 for one year, to be paid $500.00 per quarterly inspection. 
 
The coverages included in this agreement, including terms, conditions and schedules attached, 
will constitute the entire agreement between Sexson Mechanical Corporation and Carmel 
Redevelopment Commission. This agreement is the property of Sexson Mechanical Corporation 
and is provided for the customer’s use only. No waivers, changes, or modification of any terms 
and conditions shall be binding on Sexson Mechanical Corporation unless made in writing and 
signed by authorized management of Sexson Mechanical Corporation. 
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List of Covered Equipment 
 

Split Systems:    2 
 
Exhaust Fan:   1 
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Mechanical System Preventative Maintenance Checklist (by Season) 
Our Preventive Maintenance Agreements provide for the following services performed by 
licensed qualified technicians who are not on sales commissions. 
 
 
Air Conditioning System PM Checklist (Spring & Summer) 
 Provide and install new air filters 
 Clean condenser coils  
 Check refrigerant charge  
 Check electrical connections and tightened if required 
 Check compressor and condenser fan operation 
 Test thermostat operation 
 Test safeties and switches 
 Prepare report for owners on recommended repairs to units 

 
Heating Unit PM Checklist (Fall &Winter) 
 Provide and install new air filters 
 Inspect fan motor and check electrical connections  
 Blow out condensate drain and clean pan  
 Test heat pump operation 
 Test electric heat operation  
 Test safeties and switches 
 Check electrical connections and tighten if required 
 Prepare report for owners on recommended repairs to units 

 
 
Exhaust Fan Checklist (Quarterly) 
 Inspect belt and replace if required 
 Inspect fan motor and check electrical connections  
 Inspect damper operation  
 Test safeties and switches 
 Check electrical connections and tighten if required 
 Prepare report for owners on recommended repairs to units 
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Terms and Conditions 
 

General 
 

1. Sexson Mechanical Corp agrees to perform all work in a careful and workman-like manner 
and to furnish only materials of good quality. 

 
2. The client agrees to operate and maintain the equipment covered by this agreement in 

accordance with the manufacturer’s guidelines of operation 
 

3. The customer will provide reasonable access to all areas and equipment. 
 
4. All tests and inspections and non-emergency repair or replacement will be performed during 

normal working hours, 7:00 a.m. to 3:30 p.m., Monday through Friday. 
 

5. Emergency repairs outside of normal working hours will be billed at overtime rates. 
 

6. The customer will notify Sexson Mechanical Corporation of any defect in the system 
promptly when it becomes known to them. 

 
7. If any emergency call is made at the customer’s request and no defect is found to be present, 

Sexson Mechanical Corporation may charge the customer at the preferred customer rate for 
such services. 

 
6. In addition to any price specified on the face hereof, the customer shall pay and be 

responsible for the gross amount of any present or future sales, use, excise, value added, or 
other similar tax, however designated, applicable to the price, sale or delivery or any 
products, services or the work furnished hereunder or for their use by Sexson Mechanical 
Corporation on behalf of the customer whether such tax shall be local, state or federal in 
nature.  This will include but not be limited to the recovery; recycling, reclamation, 
handling and disposal of all refrigerants or halons and the additional costs incurred 
for refrigerant tax and/or increased costs due to shortages. 
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7. Payment for the maintenance agreement will be made in advance of the period during in 

which the service is provided. 
 

8. Sexson Mechanical Corporation will adjust the price of this agreement annually on the 
anniversary date to reflect prevailing labor and material costs. 

 
9. Acceptance of this agreement by Sexson Mechanical Corporation assumes that all systems 

and equipment covered are in functioning condition.  If repairs are found necessary during 
the new agreement start up inspection or an inspection visit, a repair proposal will be 
submitted for approval. If repair proposal is declined, the non-functioning items will be 
eliminated from the maintenance agreement and the agreement price adjusted accordingly 
or the agreement may be canceled or otherwise revised.  

 
10. Repair, replacement, and emergency service provisions apply only to the systems and 

equipment covered by this agreement.  Repair or replacement of non-maintainable parts of 
the system(s) such as, but not limited to, piping, unit cabinets, insulating material, electrical 
wiring, structural supports and other non-moving parts are not included in this agreement. 
 

11. If the system(s) or equipment covered is altered, modified, changed or moved this 
agreement may be adjusted accordingly or terminated.  

 
Limitations of Liability and Indemnities  
 
1. Sexson Mechanical Corp will not be liable for damage or loss caused by delay in installation 

or interrupted service due to fire, flood, corrosive substance in the air, strike lockout, dispute 
with workmen, inability to obtain material or services, commotion, war, partial or complete 
failure of the sprinkler system to function, act of God, or any other causes beyond Sexson 
Mechanical Corp reasonable control. 

 
2. In no event, whether as a result of breach of contract, or any tort including negligence or 

otherwise shall Sexson Mechanical Corporation or its suppliers, employees, or agents be 
liable for any special, consequential, incidental, or penal damage including, but not limited 
to, loss of profit or revenues loss of use of any products, machinery, equipment, damage to 
associated equipment, cost of capital, cost of substitute products, facilities, services or 
replacement power, down time costs, lost profits, or claims of Buyer’s customers for such 
damages. 
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3. No other warranty or other liability is given and no other affirmation of Sexson Mechanical 

Corporation by word or action shall constitute a warranty. This warranty is expressly in lieu 
of any other expressed or implied warranty including any implied warranty or 
merchantability of fitness, and any other obligation on the part of Sexson Mechanical 
Corporation. 
 

4. Sexson Mechanical Corporation warrants materials only to the extent and for the time 
period said materials are warranted to Sexson Mechanical Corporation by the manufacturer 
of the same. Sexson Mechanical Corporation liability, if any, upon any warranty, either 
expressed or implied, shall be limited to replacement of defective materials and correction 
of faulty workmanship which is in violation of local, state, or federal building codes at the 
time of performance of the work by Sexson Mechanical Corporation. 
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EXHIBIT B 

Invoice 

    

 Date:  
     

Name of Company:         

Address & Zip:         

Telephone No.:         

Fax No.:         

         

 
Project Name:  

                                    

 
Invoice No. 

        

 
Purchase Order No: 

                              

   Goods Services     

Person Providing 

Goods/Services 

Date 

Goods/ 

Service 

Provided 

Goods/Services Provided 

(Describe each good/service 

separately and in detail) 

Cost Per 

Item 

Hourly 

Rate/ 

Hours 

Worked 

Total    

         

         

         

   
 
 

      

         

         

  GRAND TOTAL       

         

Signature         

         

Printed Name         

 



 

 

EXHIBIT C 

INSURANCE COVERAGES 
 

Worker’s Compensation & Disability   Statutory Limits 

 

Employer’s Liability: 

 

Bodily Injury by Accident/Disease:   $100,000 each employee 

Bodily Injury by Accident/Disease:   $250,000 each accident 

Bodily Injury by Accident/Disease:   $500,000 policy limit 

 

Property damage, contractual liability, 

products-completed operations: 

 

General Aggregate Limit (other than 

Products/Completed Operations):   $500,000 

Products/Completed Operations:   $500,000 

 

Personal & Advertising Injury 

Policy Limit:      $500,000 

Each Occurrence Limit:    $250,000 

Fire Damage (any one fire):    $250,000 

Medical Expense Limit (any one person):  $  50,000 

 

 

Comprehensive Auto Liability (owned, hired and non-owned) 

    

Bodily Single Limit:     $500,000 each accident  

Injury and property damage:    $500,000 each accident 

Policy Limit:      $500,000  

 

Umbrella Excess Liability 

 

Each occurrence and aggregate:   $500,000 

Maximum deductible:     $  10,000 

 

 

 

 

 

 

 

 





5/12/2020

SEXSON MECHANICAL CORP             

SUITE A                            

GREENWOOD, IN  46143 -    

103981

1001 COMMERCE PKWY S DR            

City of Carmel
ONE CIVIC SQUARE

CARMEL, INDIANA 46032-2584

FORM APPROVED BY STATE BOARD OF ACCOUNTS FOR CITY OF CARMEL - 1997

INDIANA RETAIL TAX EXEMPT

CERTIFICATE NO. 003120155 002 0

FEDERAL EXCISE TAX EXEMPT

35-6000972

PURCHASE ORDER NUMBER

THIS NUMBER MUST APPEAR ON INVOICES, A/P

VOUCHER, DELIVERY MEMO, PACKING SLIPS,

SHIPPING LABELS AND ANY CORRESPONDENCE

PURCHASE ORDER DATE   DATE REQUIRED     REQUISITION NO.            VENDOR NO.                                                              DESCRIPTION

VENDOR SHIP 
TO

   PURCHASE ID          BLANKET        CONTRACT                                              PAYMENT TERMS                                                                               FREIGHT

EXTENSION

Redevelopment Department

30 W Main Street, Suite 220

Carmel, IN  46032-

(317) 571-2788

374136  

UNIT PRICEDESCRIPTIONUNIT OF MEASUREQUANTITY

Page 1 of 1

Michael Lee

46606

1801Department: 101Fund: General Fund

43-509.00Account:

Preventative Maintenance1 $2,000.00 $2,000.00Each

$2,000.00Sub Total

$2,000.00

Send Invoice To:

PLEASE INVOICE IN DUPLICATE
DEPARTMENT ACCOUNT PROJECT PROJECT ACCOUNT AMOUNT

SHIPPING INSTRUCTIONS

*SHIP PREPAID.

*C.O.D. SHIPMENT CANNOT BE ACCEPTED.

*PURCHASE ORDER NUMBER MUST APPEAR ON ALL SHIPPING LABE

 AND ACTS AMENDATORY THEREOF AND SUPPLEMENT THERETO.

*THIS ORDER ISSUED IN COMPLIANCE WITH CHAPTER 99, ACTS 194

PAYMENT

* A/P VOUCHER CANNOT BE APPROVED FOR PAYMENT UNLESS THE P.O.  NUMBER IS MADE A

 PART OF THE VOUCHER AND EVERY INVOICE AND  VOUCHER HAS THE PROPER SWORN

AFFIDAVIT ATTACHED.   I HEREBY CERTIFY THAT THERE IS AN UNOBLIGATED BALANCE IN

THIS APPROPRIATION SUFFICIENT TO PAY FOR THE ABOVE ORDER.

 CONTROL NO. 103981

ORDERED BY

TITLE

CONTROLLER

Redevelopment Department

30 W Main Street, Suite 220

Michael Lee

Carmel, IN  46032-

Henry Mestetsky

(317) 571-2788

Director
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C:\Users\clivingston\Desktop\CONTRACTS\Resolution No BPW 06-17-20-01.docx6/4/2020 2:02 PM 

 

RESOLUTION NO. BPW 06-17-20-01 
 

RESOLUTION OF THE CITY OF CARMEL BOARD OF PUBLIC WORKS AND SAFETY 
ACKNOWLEDGING AGREEMENT BETWEEN OWNER AND CONTRACTOR 

 
 WHEREAS, pursuant to Indiana Code 36-1-4-7, the City of Carmel, Indiana (“City”), is authorized to 
enter into contracts; and 
 
 WHEREAS, pursuant to Indiana Code 36-4-5-3, the City’s mayor may enter into contracts on behalf of the 
City; and 
 
 WHEREAS, pursuant to his authority under Indiana law, the City’s mayor, the Honorable James C. 
Brainard, has caused to be signed the Grant Agreement attached hereto as Exhibit A (the “Contract”); and 
 
 WHEREAS, Mayor Brainard now wishes to present the contract to the City’s Board of Public Works and 
Safety for it to be publicly acknowledged, filed in the Clerk’s Office, and made available to the public for review. 
 
 NOW, THEREFORE, BE IT RESOLVED by the City of Carmel Board of Public Works and Safety as 
follows: 
 

1. The foregoing Recitals are incorporated herein by this reference. 
   

2. The receipt of the Contract is hereby acknowledged. 
   

3. The Contract shall be promptly filed in the office of the Clerk and thereafter made available to the public 
for review. 

 
SO RESOLVED this    day of     , 2020. 
 
CITY OF CARMEL, INDIANA 
By and through its Board of Public Works and Safety 
 
BY: 
 
        
James Brainard, Presiding Officer 
Date:         
 
        
Mary Ann Burke, Member 
Date:          
 
        
Lori S. Watson, Member 
Date:          
 
ATTEST: 
 
        
Sue Wolfgang, Clerk 
Date:          
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This Business Associate Agreement (the “Agreement”), dated 05/19/2020 (same as above date), is 
entered into by and between City of Carmel. (“Covered Entity”) and Wellness IQ (the “Business 
Associate”) (each a “Party” and collectively the “Parties”). 

Recitals 

WHEREAS, the purpose of this Agreement is to assure the privacy and security of Protected 
Health Information and Electronic Protected Health Information in accordance with the regulations (the 
“HIPAA Rules”) issued by the Department of Health and Human Services (“HHS”) under the Health 
Insurance Portability and Accountability Act of 1996 as codified at 42 U.S.C. §1320d (“HIPAA”) as 
amended by the Health Information Technology for Economic and Clinical Health Act as codified at 42 
U.S.C.A. prec. § 17901 (“HITECH”), enacted as part of the American Recovery and Reinvestment Act 
(“ARRA”); and 

WHEREAS, Covered Entity has engaged Business Associate, via its agreement with Virgin 

Pulse, to perform services on its behalf; 

WHEREAS, Covered Entity possesses Individually Identifiable Health Information that is 

protected under HIPAA, the HIPAA Privacy Regulations, the HIPAA Security Regulations and the 
HITECH Standards and is permitted to use or disclose such information only in accordance with such 
laws and regulations; 

WHEREAS, Business Associate may receive such information from Covered Entity or create and 

receive such information on behalf of Covered Entity; 

WHEREAS, Covered Entity wishes to ensure that Business Associate will appropriately 

safeguard Individually Identifiable Health Information; 

NOW THEREFORE, for good and valuable consideration, the sufficiency of which we hereby 

acknowledge, the Parties agree as follows: 

1. Definitions 

1.1 Catch-all definitions. The following terms used in this Agreement shall have the same 
meaning as those terms in HIPAA, the HITECH Act, and any current and future regulations 
promulgated under HIPAA or HITECH: Data Aggregation, Designated Record Set, Disclosure, 
Health Care Operations, Individual, Minimum Necessary, Notice of Privacy Practices, Protected 
Health Information, Required By Law, Secretary, Security Incident, Subcontractor, Unsecured 
Protected Health Information, and Use. 

1.2 Specific definitions: 

(a) Breach. “Breach” shall mean the acquisition, access, use or disclosure of Protected 

Health Information in a manner not permitted under 45 C.F.R. Part 164, Subpart E (the 
“HIPAA Privacy Regulations”) which compromises the security or privacy of the Protected 
Health Information.  “Breach” shall not include: 

(i) Any unintentional acquisition, access, or use of Protected Health Information by a 
workforce member or person acting under the authority of Covered Entity or Business 
Associate, if such acquisition, access or use was made in good faith and within the 
scope of authority and does not result in further use or disclosure in a manner not 
permitted under the HIPAA Privacy Regulations; or 

(ii) Any inadvertent disclosure by a person who is authorized to access Protected Health 
Information at Covered Entity or Business Associate to another person authorized to 
access Protected Health Information at Covered Entity or Business Associate, 
respectively, and the information received as a result of such disclosure is not further 
used or disclosed in a manner not permitted under the HIPAA Privacy Regulations; or 
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(iii) A disclosure of Protected Health Information where Covered Entity or Business 
Associate has a good faith belief that an unauthorized person to whom the disclosure 
was made would not reasonably have been able to retain such information. 

(b) Business Associate. ”Business Associate” shall generally have the same meaning as 

the term “business associate” at 45 CFR 160.103, and in reference to the Party to this 
Agreement, shall mean the person/entity named above. 

(c) Covered Entity. “Covered Entity” shall generally have the same meaning as the term 
“covered entity” at 45 CFR 160.103, and in reference to the Party to this Agreement, shall 
mean the entity named above. 

(d) Electronic Protected Health Information. “Electronic Protected Health Information” 

shall mean Protected Health Information that is transmitted by or maintained in electronic 
media as defined by the HIPAA Security Regulations. 

(e) HIPAA Rules. “HIPAA Rules” shall mean the Privacy, Security, Breach Notification, and 
Enforcement Rules at 45 CFR Part 160 and Part 164. 

(f) HITECH Standards. “HITECH Standards” shall mean the privacy, security and security 
Breach notification provisions applicable to a Business Associate under Subtitle D of the 
HITECH Act and any regulations promulgated thereafter. 

(g) Individually Identifiable Information. “Individually Identifiable Information” means 

information that is a subset of health information, including demographic information 
collected from an individual, and: 

(i) is created or received by a health care provider, health plan, employer or health care 
clearinghouse; and 

(ii) relates to past, present, or future physical or mental health or condition of an 
individual; the provision of health care to an individual; or the past, present or future 
payment for the provision of health care to an individual; and 

a. that identifies the individual; or 

b. with respect to which there is a reasonable basis to believe the information can 
be used to identify the individual. 

2. Obligations and Activities of Business Associate  

2.1 Limited Use or Disclosure of PHI. To the extent the Business Associate is to carry out one or 

more of Covered Entity’s obligation(s) under Subpart E of 45 CFR Part 164, Business 
Associate agrees to comply with the requirements of Subpart E that apply to the Covered Entity 
in the performance of such obligation(s).  Business Associate further agrees not use or disclose 
Protected Health Information other than as permitted or required by the Agreement, in 
furtherance of the services provided by Business Associate for Covered Entity, or as required 
by law. Business Associate will not sell Protected Health Information and Electronic Health 
Records or use or disclose Protected Health Information for marketing or fundraising purposes 
as set forth in 42 U.S.C. § 17935(d) or 42 U.S.C. § 17936(a), respectively. The Business 
Associate shall secure Protected Health Information in accordance with 42 U.S.C. § 17932(h) 
and the related regulations at 45 CFR Part 164, subpart D, as well as any guidance issued by 
the Secretary that specifies secure technologies and methodologies such that Unsecured 
Protected Health Information is not maintained by the Business Associate.  

2.2 Safeguards. The Business Associate shall implement and use appropriate safeguards to 
prevent the use or disclosure of PHI other than as permitted by this Agreement, including 
establishing procedures that limit access to PHI within its organization to those employees with 
a need to know the information. The Business Associate agrees that it will implement 
reasonable administrative, physical, and technical safeguards to protect the confidentiality, 
integrity and availability of electronic PHI that it creates, receives, maintains or transmits on 
behalf of the Covered Entity, as required by the HIPAA Rules. 
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Business Associate acknowledges and agrees that the administrative, physical and technical 
safeguards requirements of 45 CFR Sections 164.308, 164.310 and 164.312 shall apply to the 
Business Associate in the same manner that such sections apply to the Covered Entity. The 
Business Associate shall comply with the provisions of 45 CFR Part 164, Subpart C of the 
HIPAA Rules with respect to Electronic PHI to prevent any use or disclosure of PHI other than 
as permitted by this Agreement, and shall implement and maintain in written form reasonable 
and appropriate policies and procedures to comply with the standards, implementation 
specifications or other requirements of the HIPAA Rules, in accordance with 45 CFR. Section 
164.316. 

2.3 Notice of Use, Disclosure, Security Incident or Breach 

(a) Business Associate agrees to notify the designated Privacy Officer of the Covered Entity of 
any use or disclosure of Protected Health Information by Business Associate not provided 
for by the Agreement, including breaches of Unsecured Protected Health Information as 
required at 45 CFR 164.410, and any security incident of which it becomes aware without 
unreasonable delay, but in no case more than thirty (30) days following discovery of 
breach, including instances in which an agent or subcontractor has improperly used or 
disclosed PHI.  For purposes of this Agreement, a Breach shall be treated as discovered as 
of the first day that the Business Associate knows of, or should reasonably have known of 
such Breach. Business Associate further agrees to provide the following information in such 
notice to Covered Entity: 

(i) the identification of each Individual whose Unsecured Protected Health Information 
has been, or is reasonably believed by Business Associate to have been, accessed, 
acquired, or disclosed during such Breach; 

(ii) a description of the nature of the Breach including the types of Unsecured Protected 
Health Information that were involved, the date of the Breach and the date of 
discovery; 

(iii) a description of the type of Unsecured Protected Health Information acquired, 
accessed, used or disclosed in the Breach (e.g., full name, social security number, 
date of birth, etc.); 

(iv) the identity of the person who made and who received (if known) the unauthorized 
acquisition, access, use or disclosure; 

(v) a description of what the Business Associate is doing to mitigate the damages and 
protect against future breaches; and 

(vi) any other details necessary for Covered Entity to assess risk of harm to Individual(s), 
including identification of each Individual whose Unsecured Protected Health 
Information has been Breached and steps such Individuals should take to protect 
themselves. 

(b) Covered Entity will be responsible for providing notification to Individuals whose Unsecured 
Protected Health Information has been disclosed, as well as the Secretary and the media, 
as required by the HITECH Standards. 

(c) Business Associate agrees to establish procedures to investigate the Breach, mitigate 
losses, and protect against any future Breaches, and to provide a description of these 
procedures and the specific findings of the investigation to Covered Entity in the time and 
manner reasonably requested by Covered Entity. 

(d) The Parties agree that this section satisfies any notice requirements of Business Associate 
to Covered Entity of the ongoing existence and occurrence of attempted but Unsuccessful 
Security Incidents (as defined below) for which no additional notice to Covered Entity shall 
be required.  For purposes of this Agreement, “Unsuccessful Security Incidents” include 
activity such as pings and other broadcast attacks on Business Associate’s firewall, port 
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scans, unsuccessful log-on attempts, denials of service and any combination of the above, 
so long as no such incident results in unauthorized access, use or disclosure of Electronic 
Protected Health Information. 

2.4 Mitigation. Business Associate agrees to mitigate, to the extent practicable, any harmful effect 

that is known to Business Associate of a use or disclosure of Protected Health Information by 
Business Association in violation of this Agreement. 

2.5 Subcontractors. Business Associate agrees to act in accordance with 45 CFR 
164.502(e)(1)(ii) and 164.308(b)(2), if applicable, to ensure that any Subcontractors that create, 
receive, maintain, or transmit Protected Health Information on behalf of the Business Associate 
agree to the same restrictions, conditions, and requirements that apply to the Business 
Associate with respect to such information. 

2.6 Access. Within ten (10) business days of a request by the Covered Entity for access to PHI 

about an Individual maintained by Business Associate in a Designated Record Set, the 
Business Associate shall make available to the Covered Entity such PHI for so long as such 
information is maintained in a Designated Record Set. In the event any Individual requests 
access to PHI directly from such Business Associate, the Business Associate shall notify 
Covered Entity and respond to the request for PHI within fifteen (15) business days. If the 
requested PHI is maintained electronically, Business Associate must provide a copy of the PHI 
in the electronic form and format requested by the Individual, if it is readily producible, or, if not, 
in a readable electronic form and format as agreed to by Covered Entity and the Individual. Any 
denials of access to the PHI requested shall be the responsibility of Covered Entity. Business 
Associate may charge Covered Entity or Individual for the actual labor cost involved in 
providing such access. 

2.7 Security of Electronic Protected Health Information. Business Associate agrees to 

implement administrative, physical and technical safeguards that are reasonably and 
appropriately designed to protect the confidentiality, integrity and availability of Electronic 
Protected Health Information that it creates, receives, maintains or transmits on behalf of 
Covered Entity; (2) ensure that any agent, including a subcontractor, to whom it provides such 
information agrees in writing to implement reasonable and appropriate safeguards to protect it; 
and (3) report to the Covered Entity any security incidents of which it becomes aware in 
accordance with Section 2.3. 

2.8 Minimum Necessary. Business Associate agrees to limit its uses and disclosures of, and 

requests for, Protected Health Information (a) when practical, to the information making up a 
Limited Data Set; and (b) in all other cases subject to the requirements of 45 CFR 164.502(b) 
and 42 U.S.C. § 17935(b), to the minimum amount of Protected Health Information necessary 
to accomplish the intended purpose of the use, disclosure or request. 

2.9 Amendments. Business Associate agrees to make any amendment(s) to Protected Health 
Information in a Designated Record Set as directed or agreed to by the Covered Entity, upon 
request of Covered Entity or an Individual,  pursuant to 45 CFR 164.526, or take other 
measures as necessary to satisfy Covered Entity’s obligations under 45 CFR 164.526 within 
thirty (30) days. 

2.10 Accounting. The Business Associate agrees to maintain and make available to the Covered 

Entity an accounting of disclosures of PHI made by Business Associate as would be required 
for the Covered Entity to respond to a request by an Individual made in accordance with 45 
CFR 164.528. At a minimum, the accounting of disclosures shall include the following 
information: 

(a) Date of disclosure; 

(b) The name of the person or entity who received the PHI, and if known, the address of 
such entity or person; 

(c) A brief description of the PHI disclosed; and 
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(d) A brief statement of the purpose of such disclosure which includes an explanation of the 
basis of such disclosure. 

In the event the request for an accounting is delivered directly to the Business Associate, the 
Business Associate shall notify the Covered Entity and respond to the request within fifteen 
(15) business days. Any denials of a request for an accounting shall be the responsibility of 
Covered Entity. The Business Associate agrees to implement an appropriate recordkeeping 
process to enable it to comply with the requirements of this Section. 

Business Associate need not record disclosure information or otherwise account for disclosures 
of PHI that this Agreement or Covered Entity in writing permits or requires (i) for the purpose of 
Covered Entity’s treatment activities, payment activities, or health care operations (except 
where such recording or accounting is required by the HITECH Act, and as of the effective 
dates for this provision of the HITECH Act); (ii) to the individual who is the subject of the PHI 
disclosed or to that individual’s personal representative; (iii) to persons involved in that 
individual’s health care or payment for health care; (iv) for notification for disaster relief 
purposes; (v) for national security or intelligence purposes; (vi) to law enforcement officials or 
correctional institutions regarding inmates; or (vii) pursuant to an authorization. 

2.11 Disclosure of Practices, Books and Records. Business Associate agrees to make its internal 
practices, books, and records relating to the use and disclosure of Protected Health Information 
received from, or created or received by Business Associate on behalf of Covered Entity, 
available to Covered Entity or the Secretary in a time or manner designated by the Covered 
Entity or Secretary, for purposes of determining compliance with the HIPAA Rules. 

3 Permitted Uses and Disclosures by Business Associate 

3.1 Permitted Use and Disclosure. Except as otherwise limited in this Agreement, Business 
Associate may use or disclose Protected Health Information to perform functions, activities, or 
services for, or on behalf of, Covered Entity provided that such use or disclosure would not 
violate the HIPAA Rules. 

(a) Business Associate may use or disclose Protected Health Information as necessary to 
perform and in furtherance of the services to Covered Entity, which may include use and 
disclosure in databases, software and aggregation services available to Business 
Associate.  

(b) Business Associate is authorized to use Protected Health Information to de-identify the 
information in accordance with 45 CFR 164.514(a)-(c). 

(c) Business Associate may use or disclose Protected Health Information as required by law. 
Business Associate shall disclose the minimum amount necessary to satisfy the 
requirement and shall make reasonable efforts to obtain assurances that confidential 
treatment be accorded to Protected Health Information.  

(d) Business Associate agrees to limit its uses and disclosures of, and requests for, 
Protected Health Information (i) when practical, to the information making up a Limited 
Data Set; and (ii) in all other cases to the minimum amount of Protected Health 
Information necessary to accomplish the intended purpose of the use, disclosure or 
request.   

3.2 Business Associate may use Protected Health Information for the proper management and 
administration of the Business Associate or to carry out the legal responsibilities of the 
Business Associate 

4 Obligations of Covered Entity 

4.1 Notice of Privacy Practices of Covered Entity. Covered Entity shall notify Business 

Associate in writing of any limitation(s) in the notice of privacy practices of covered entity 
under 45 CFR 164.520, to the extent that such limitation may affect Business Associate’s use 
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or disclosure of Protected Health Information. 

4.2 Restrictions in Use of Protected Health Information. Covered Entity shall notify Business 

Associate in writing of any changes in, or revocation of, the permission by an individual to use 
or disclose his or her Protected Health Information, to the extent that such changes may affect 
Business Associate’s use or disclosure of Protected Health Information. 

4.3 Changes in the Use of Protected Health Information. Covered Entity shall notify Business 

Associate of any restriction on the use or disclosure of Protected Health Information that 
Covered Entity has agreed to or is required to abide by under 45 CFR 164.522, to the extent 
that such restriction may affect Business Associate’s use or disclosure of Protected Health 
Information. 

4.4 Permissible Requests by Covered Entity. Except as otherwise provided in this Agreement, 
Covered Entity will not ask Business Associate to use or disclose Protected Health Information 
in any manner that would violate the HIPAA Rules or the HITECH Standard if done by 
Covered Entity 

5 Term and Termination 

5.1 Term. The initial term of this Agreement shall begin on the Effective Date and continue for one 

year from the Effective Date. Thereafter this Agreement shall continue until either party 
provides the other ninety (90) days written notice to terminate or on the date either party 
terminates for cause as authorized in Section 5.2, whichever is sooner.  

5.2 Termination for Cause. Upon either Party’s reasonable determination that the other Party 

has committed a violation or material breach of this Agreement, the non-breaching Party may 
take one of the following steps: 

(a) Provide an opportunity for the breaching Party to cure the breach or end the violation, 
and if the breaching Party does not cure the breach or end the violation within thirty (30) 
days, terminate this Agreement; 

(b) Immediately terminate this Agreement if the other Party has committed a material breach 
of this Agreement and cure of the material breach is not possible as acknowledged by 
both parties; or 

(c) If neither cure nor termination is feasible, elect to continue this Agreement and report the 
violation or material breach to the Secretary in accordance with the requirements set forth 
in the HIPAA Rules. 

5.3 Obligations of Business Associate Upon Termination. Upon termination of this Agreement 

for any reason, Business Associate, with respect to Protected Health Information received 
from Covered Entity, or created, maintained, or received by Business Associate on behalf of 
Covered Entity, shall: 

(a) Retain only that Protected Health Information which is necessary for Business Associate 
to continue its proper management and administration or to carry out its legal 
responsibilities; 

(b) Return to Covered Entity or destroy the remaining Protected Health Information that the 
Business Associate still maintains in any form; 

(c) Continue to use appropriate safeguards and comply with Subpart C of 45 CFR Part 164 
with respect to Electronic Protected Health Information to prevent use or disclosure of the 
Protected Health Information, other than as provided for in this Section, for as long as 
Business Associate retains the Protected Health Information; 
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(d) Not use or disclose the Protected Health Information retained by Business Associate 
other than for the purposes for which such Protected Health Information was retained and 
subject to the same conditions set out at Section 3.1 which applied prior to termination; 
and 

(e) Return to Covered Entity or, if agreed to by Covered Entity, destroy the Protected Health 
Information retained by Business Associate when it is no longer needed by Business 
Associate for its proper management and administration or to carry out its legal 
responsibilities. 

(f) Notwithstanding anything to the contrary herein, Covered Entity authorizes Business 
Associate to transmit Protected Health Information to another business associate of 
Covered Entity. 

5.4 Survival. The obligations of Business Associate under this Section shall survive the 

termination of this Agreement 

6 Miscellaneous  

6.1 Regulatory References. A reference in this Agreement to a section in the HIPAA Rules 
means the section as in effect or as amended. 

6.2 Amendment. The Parties agree to take such action as is necessary to amend this Agreement 
from time to time as is necessary for compliance with the requirements of the HIPAA Rules 
and any other applicable law. 

6.3 Interpretation. Any ambiguity in this Agreement shall be interpreted to permit compliance with 

the HIPAA Rules. 

6.4 Prior Agreement. This Agreement shall replace and supersede any prior Business Associate 

Agreement between the Parties.  

6.5 Indemnification. Each Party shall indemnify and hold harmless the other Party and its 

affiliates, directors, officers, employees, partners, contractors or agents, from and against any 
and all claims, actions, causes of action, demands, or liabilities of whatsoever kind and nature, 
including judgments, interest, reasonable attorneys’ fees, and all other costs, fees, expenses, 
and charges (collectively, “Claims”) to the extent that such Claims arise out of or were caused 
by the negligence or willful misconduct of the indemnifying Party or from any material breach 
of the Agreement by the indemnifying Party, unless such Claims arose from or were caused 
by the negligence or willful misconduct of the party seeking indemnification hereunder. 

Accepted and Agreed 

 The parties hereby execute this Agreement to be effective as of the date first written above. 

 COVERED ENTITY   BUSINESS ASSOCIATE  

Company: City of Carmel  Wellness IQ, Inc. 

Representative Printed Name:   Barbara Moore 

Representative Title:   Client Services Manager 

Signature: 
   

Date of Signature:   6/10/2020 
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Approved and Adopted this        day of    , 20       . 
 

 
CITY OF CARMEL, INDIANA 
By and through its Board of Public Works and Safety 

 
 
BY: 

 
        

James Brainard, Presiding Officer 
Date:         
 

 
        
Mary Ann Burke, Member 

Date:          
 
 

        
Lori S. Watson, Member 
Date:          

 
 
ATTEST: 

 
        
Sue Wolfgang, Clerk 

Date:          
 

 
 
 

 
 
 

 
 



PERFORMANCE AGREEMENT 
 

This Performance Agreement (the “Agreement”), which shall be effective as of the date it is last signed by a party hereto 
(the “Effective Date”), is now entered into by and between the City of Carmel, Indiana, by and through its Board of Public 
Works and Safety (the “City”), and Joshua Kirsh, an individual or entity authorized to do business in the State of Indiana 
(the “Performer”). 
 
1. Performance. The Performer shall provide the following live entertainment: performing as the mascot “Spokes” (“the 

“Performance”) as requested at various City of Carmel events. The City shall provide the Performer with the “Spokes” 
mascot costume. 
 
2.   Payment. The City agrees to compensate the Performer at a rate of Twenty Five Dollars ($25) per hour.  The 

Performer shall be compensated for time spent in full costume at City of Carmel events.  Payment will be made by the 
City within 35 days of each Performance. 
 
3.   Sales. Neither the City nor the Performer shall sell tickets or charge admission to the Performance.  

 
4.   Relationship. For the purposes of this Agreement, the Performer is not, and not considered to be, an employee of the 

City. The Performer hereby agrees to indemnify and hold harmless the City, and the City’s  officers, officials, employees, 
agents, and attorneys, from and against all claims, suits, judgments, liabilities, losses, costs, and expenses (including, 
without limitation, reasonable attorneys’ fees and court costs) that result from any claim for wages, benefits, or otherwise 
by any agent, employee, or contractor of the Performer or from any actions of the Performer and/or the Performer’s 
agents, employees, or contractors at or regarding the Performance. 

 
5.   License. The Performer hereby grants to the City a license (the “License”) to photograph, video record, or otherwise 
depict, in, on, or through any medium (whether print, digital, or other media format), the Performer and the Performance, 
for use by the City in advertising or marketing the City, the Venue, the Carmel Arts and Design District, and/or and City-
sponsored or City-related events. The License shall survive the termination of this Agreement. 
 
6.   Indemnity. The Performer hereby agrees to indemnify and hold harmless the City and the City’s officers, officials, 

employees, agents, and attorneys from and against all claims, suits, judgments, liabilities, losses, costs, and expenses 
(including, without limitation, reasonable attorneys’ fees and court costs) that result from the Performance or the breach of 
this Agreement by Performer. 
 
7.   Assignment. The Performer shall not assign this Agreement or any of its obligations hereunder. 
 
8.  Copyright Permission. The Performer hereby agrees to obtain all necessary permissions from BMI, ASCAP, SESAC, 
or directly from the  copyright holder(s) of all songs or other works that is not in the public domain and that will be part of 
the Performance, and hereby agrees to indemnify and hold harmless the City, and the City’s officers, officials, employees, 
agents, and attorneys, from and against all claims, suits, judgments, liabilities, losses, costs, and expenses (including, 
without limitation, reasonable attorneys’ fees and court costs) that result from the Performer’s failure to obtain such 
permissions. 
 

10. Compliance with Law; Lawful Orders. The Performer agrees to comply with all federal, state and local laws, 

executive orders, rules, regulations and codes applicable to the Performer’s performance of its obligations under this 
Agreement, and all relevant provisions thereof are incorporated herein by this reference. The Performer agrees to 
indemnify and hold harmless the City from any loss, damage and/or liability resulting from any such violation of such laws, 

orders, rules, regulations and codes. The Performer further agrees to comply with all lawful orders of the City with regards 

to or related to the Performance. 
 
11. Nondiscrimination. The Performer represents and warrants that it and all of its officers, employees, agents and 

contractors shall comply with all laws of the United States, the State of Indiana and the City prohibiting discrimination 
against any employee, applicant for employment, or other person in the performance of the Performer’s obligations under  
this Agreement with respect to their hire, tenure, terms, conditions and privileges of employment and any other matter 
related to their employment or subcontracting, because of race, religion, color, sex, handicap, national origin, ancestry, 
age, disabled veteran status and/or Vietnam era veteran status. 
 
12. Iran Certification. Pursuant to I.C. § 5-22-16.5, the Performer hereby certifies that it does not engage in investment 
activities within the Country of Iran. 

 
13. E-Verify. Pursuant to I.C. § 22-5-1.7, et seq., as the same may be amended from time to time, and as is incorporated 

herein by this reference, the Performer hereby certifies that, to the extent the Performer has any employees, the 

joberlander
Approved



Performer has enrolled and is participating in the E-verify program and does not knowingly employ any unauthorized 
aliens. Should the Performer violate Indiana’s E-Verify law, the City may terminate this Agreement in accordance with 
therewith. 
 
14. Governing Law; Lawsuits. This Agreement is to be construed in accordance with and governed by the laws of the 
State of Indiana, except for its conflict of laws provisions. The parties agree that, in the event a lawsuit is filed hereunder, 
they waive their right to a jury trial, agree to file any such lawsuit in an appropriate court in Hamilton County, Indiana only, 
and agree that such court is the appropriate venue for and has jurisdiction over the same. 
 

15. Miscellaneous. The indemnities set forth in this Agreement shall survive the termination of this Agreement. The 

invalidity or unenforceability of any term or condition of this Agreement shall not affect the other terms and conditions, and 
this Agreement shall be construed in all respects as if such invalid or unenforceable term or condition had not been 
contained herein. This Agreement constitutes the entire agreement between the Performer and the City with respect to 
the subject matter hereof, and supersedes all prior oral or written representations and agreements regarding same. This 
Agreement may only be modified by written amendment executed by both parties hereto. The parties represent and 
warrant that they are authorized to enter into this Agreement and that the persons executing this Agreement have the 
authority to bind the party which they represent. The parties warrant that they have read this Agreement and understand 
it, have had the opportunity to obtain legal advice and the assistance of counsel throughout the negotiation of this 
Agreement, and enter into the same freely, voluntarily, and without any duress, undue influence or coercion. 
 
IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement as follows: 
 
 
THE CITY OF CARMEL, INDIANA,     JOSHUA KIRSH 
by and through its Board of Public Works     
and Safety (“City”)      (“Performer”) 
        

By:        By:   
 
                
James Brainard, Presiding Officer    Authorized Signature 
Date:          
                
        Printed Name 
Mary Ann Burke, Member       
Date:                  
        Title 
       
Lori S. Watson, Member      Date:         
Date:         
         
          
ATTEST:        
       
Sue Wolfgang, Clerk 
Date:         

Joshua A. Kirsh

 "Spokes"

5/29/2020
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